BEFORE THE MARLBOROUGH DISTRICT COUNCIL

IN THE MATTER:
Private Plan Change No. 15


Oyster Bay,


Port Underwood.

EVIDENCE AND SUBMISSION OF
THE PORT UNDERWOOD ASSOCIATION INCORPORATED

Dated this 24th day of July 2007

1. This submission is made on behalf of The Port Underwood Association Incorporated (the Association) which became an Incorporated Society in 1995 with membership open to persons having a meaningful interest in Port Underwood. Membership consists of permanent residents, part-time residents, bach owners, forestry owners, commercial fishers and marine farm owners. Each membership usually represents a couple or family group which may include a number of individual persons and the current membership of 118 is estimated to be approximately 260 adults. Members rely on the Association to keep them informed of the developments in the Port Underwood area and to act on their behalf in matters which affect the area. 

2. Membership of the Association has been increasing through the years and members take an active interest in the Association and its activities. This is an indication that local people feel the Association is portraying an accurate picture of their views and concerns. Members are increasingly more active and showing more direct concern for what is happening in the local community of Port Underwood.

3. One of the purposes of the Association is to give the members a voice on resource consent applications and changes pertaining to the Port Underwood area. This process is carried out by a Committee which is elected by the general membership and has the constitutional power and obligation to act appropriately on behalf of the membership. In this capacity the Committee informs the members at large about upcoming events and significant developments and would request that the members contact the Committee with their opinions. 

4. While not all developments are opposed by members of the Association, opposition to proposed Plan Change 15 is widespread and serious. Concern was expressed by individual members of the Association from an early stage. Because of the high level of interest and concern from members the committee called a meeting of members for Saturday 6 January, 2007. The notification of that meeting is annexed and marked A. Objectives of the meeting were to:

a. Share information regarding the proposal

b. Identify and discuss perceived pro’s and con’s of the proposal

c. Determine whether, or not, the Association should be making submissions on behalf of our general membership and,

d. If so, what elements should the submission address?

5. The meeting was attended by approximately 50 members. The applicants Mr. & Mrs. Fitzgerald and Mr. Thomson also attended. After an introduction from the Association president the applicants addressed the meeting and responded to questions from the members. There were a range of concerns raised by members. There was no support for the private plan change voiced by anyone other than the applicants.

The meeting passed a resolution opposing the application for a plan change. The text of the resolution was:

'the meeting opposes private plan change 15 in its entirety and directs the sub-committee to prepare and submit a submission to council reflecting this decision'.
This was passed unanimously.

6. On 11 January 2007 an email was sent to Port Underwood Association members for whom email addresses were available, advising of the result of the 6 January meeting. That email included the following:

There was a high level of participation from those present with various concerns raised with the proposal. Some of the issues of concern included:

a) Amenity values. How will this rezoning and the high density of people it will create affect the character and values of Port Underwood.

b) Cumulative effects and precedent. Will this set a precedent for new, high density housing projects in Port Underwood and what would be the cumulative effects of dramatically increasing the population in the area. 

c) Roading. Will the additional people be detrimental to the existing roading system and is there concern about future travelling on the roads with the increased traffic.

d) Sewage pollution. Will a septic system be able to be designed and maintained to cope with the flooding history of Oyster Bay and not pollute the surrounding land, Oyster Bay and other parts of Port Underwood. Will there be a problem with water runoff and silting in Oyster Bay. 

e) Landscaping. How will a concentrated subdivision affect the visual aspects of Oyster Bay and beyond.

f) Local Oyster Bay effects. As well as the effects listed above will there be effects localized to Oyster Bay such as water supply, slope stability, and views being blocked by a concentration of houses.

g) Sea / boating. How will a wharf and launching area already congested from residential and commercial usage cope with the increased number of users.

h) Benefits. Are there any benefits to the Port Underwood area in general and to Oyster Bay in particular.

It was appreciated that the applicants attended the meeting to put forward their viewpoint and responded to questions.

Overall there was strong opposition voiced against the proposed plan change. An unopposed resolution was passed that the Port Underwood Association should present a submission to the Marlborough District Council opposing the re-zoning of this land in Oyster Bay. This is currently being worked on by the Committee and will include matters raised at the meeting. You may wish to contact the PUA committee members with your thoughts on this submission.

7. In our submission today we will address these points.
The purpose and use of planning documents:

8. The Marlborough Sounds Resource Management Plan (MSRMP) and the Regional Policy Statement are the guiding documents for the Marlborough District and set the benchmark for land use, development and other activities within the District for both the long and short term

9. Being such important documents the processes to create them are very thorough and have input from a broad range of sectors; various experts in different fields, council staff, councillors and the public before being finally ratified and signed-off.  They are very robust documents, hence their standing as the guiding documents in the governance of the District.

10. Decisions to purchase and develop land are significant and expensive decisions by anyone’s standards. The purpose and content of the MSRMP is one of the key reference points when people make decisions on activities concerning the purchase and development of land, especially so in rural and Sounds environments. As the document sets the benchmark for permitted and non-permitted activities, people can reasonably expect that the guidelines laid out in the plan provide them with some certainty as to what is likely to happen in their surrounds in the future. 

11. If there is to be a deviation from the MSRMP then, given the purpose, time, thought, cost and rigor that has gone into the creation of the plan, there clearly needs to be a compelling reason to do so. A change, if made, should have significant and tangible benefits which outweigh the costs, not only for the District but also for the majority of the local community that is directly affected by that change. That is, the local community that comprises those who live in and/or are regular users of Port Underwood.  Today the Association represents many of these people.
12. One of the key dimensions when considering this private plan change application will be the evaluation of adverse effects of the proposal and what mitigating actions could be taken to minimise such adverse effects and to what extent. When considering the impact of adverse effects the frame of reference will be critical. By way of example you cannot gauge the effects of a residential development of this scale upon a rural dweller or property based on the experience of an urban or city dweller. One must accept that it is those people who currently live and utilise an area that are in the best position to identify and quantify the impacts.  Members of the Association believe that the proposed plan change will impact significantly upon the amenity values, quality of life and natural resources within the area.

13. Port Underwood residents and property owners value the area for its history and what it is today.  We want to see this protected.  And we try to play a proactive role in doing so. We are not opposed to all development but firmly believe that any decisions to proceed with development need to be carefully considered within the local context and that due caution must be displayed. Once you change the amenity and natural character of an area or consume its resources you cannot easily retrace your steps.
14. The Association suggests that a careful reading of the 52 submissions in opposition to this private plan change will clarify the real concerns that are held in the Port Underwood community. These concerns are from a cross-section of New Zealanders and they articulate serious issues in a balanced and thoughtful manner. They cannot be readily dismissed.

Adverse environmental effects of Private Plan Change 15:

15. In general, the Plan Change proposal clearly falls outside the statutory framework set out within the Marlborough Regional Policy Statement (RPS) and the Marlborough Sounds Resource Management Plan (MSRMP) and the application presents no compelling need to deviate from the operative policy statement and plan. 
16. More specifically, the proposed plan change would, when carried through into the subdivision envisaged, give rise to a wide range of adverse environmental effects which are more than minor.  In the next section of the submission I will summarise these adverse effects

Effects on natural character and amenity values of Port Underwood.

17. RPS  7.1.2 Objective – Quality of life – To maintain and enhance the quality of life of the people of Marlborough while ensuring that activities do not adversely affect the environment.
RPS  7.1.7 Policy – Amenity Values – Promote the enhancement of the amenity values provided by the unique character of Marlborough settlements and locations.
The Resource Management Act includes "amenity values" within the definition of "environment”. They are the natural and physical qualities and characteristics of an area that contribute to people’s appreciation of the areas: pleasantness: aesthetic coherence; and cultural and recreational attributes.
MSRMP Chapter 11 Rural Environment, section 11.4, rules:
Plan rules provide for activities which:

· Avoid remedy or mitigate adverse effects on the character and amenity values of the rural environment;

· Control subdivision to protect the rural environment;

· Establish performance standard to protect the rural environment from the adverse effects of activities; and

· Set establishment and operational standards for specific activities including factory farms.

The explanatory text goes on to say: 
“Rules to control subdivision are essential to ensure lot sizes remain large enough to enable sustainable management of rural land that results in the productive use of the land, allows for a range of future potential productive uses of the soil resource, retains the character and amenity values of the rural environment, and minimises conflict between activities in rural areas”.

Chapter 11 Rural Environment. Section 11.5 Anticipated Environmental Results:
Implementation of the policies and methods for the management of the rural environment will result in:

· Evolution of a rural environment that exhibits harmony and balance between retention of its character and amenity, and provision for the well being of people and communities dependent on the utilization of rural resources;

· Enhancement of the character and amenity values of rural areas;

· Protection of the life-supporting capacity of air, water, soil and ecosystems;

· Subdivision of land which promotes the sustainable management of rural resources, and makes provision for tourism and recreation based on rural activities and lifestyles while avoiding the undesirable fragmentation of existing larger rural lots;

· Promotion of sustainable resource management practices through encouragement of different lifestyle opportunities;

· Retention of amenity and character in the rural environment by maintenance of low density development, residential development compatible with the rural character and supportive of rural communities and establishment of small scale community facilities which directly serve the needs of the rural community; and

· Maintenance of rural contribution to regional social and economic wellbeing.
18. The explanatory notes and anticipated environmental results serve as guidance for interpreting the objectives, policies and rules of the plans.
19. The MSRMP sets the standard for the area and people rightly expect this standard to be maintained. As such, significant decisions are regularly made by people based on its content. It could be said that the majority of people purchase land in Port Underwood because of its relative sense of remoteness, peacefulness, ready access to various natural resources and, when all is said and done, relative lack of development in the form of residential dwellings. That is, it has a rustic and low population density natural character.

20. People purchased properties expecting these values to be protected by the current MSRMP. At the recent meeting of the Association to discuss the proposed plan, opposition to the plan change focussed on the desire to protect these same values. People genuinely believe that this proposed plan change, if approved, will bring with it significant adverse effects for the community by way of destroying the existing amenity values and rural character of Oyster Bay.
21. It needs to be emphasised that this increase in residential dwellings is of significant impact to not just Oyster Bay but all of Port Underwood due to the central position of Oyster Bay in Port Underwood and the present strong rural nature and low density of housing in the whole area. This change will not enhance the well being of the existing community on any level whatsoever.

22. The MSRMP recognises the value of rural amenities and resources.  Decisions to deviate from the plan itself must show similar respect for these values.  The existing community has an expectation and a right to be protected by the objectives and policies within the plan itself, a plan which is developed with the consent of the community.

23. We are also aware of the issues raised within the Awatere and Wairau Plains Proposed Plan Variation 38 and the, current revision of the Marlborough Regional Policy Statement, both highlighting considerable concern regarding the sub-division of Sounds and Rural land in Marlborough to the extent of changing the character of our District. Also identified for concern are associated issues where residential blocks are developed within or alongside rural land; as will be the case in Oyster Bay if this proposal were to be approved.  

24. If this proposal were to be approved it would allow a residential development to occur within a rural environment without the normal checks and balances being applied that would be a part of the process. Changes could be made without further consultation that could increase or alter the number of sections from that currently stated by the applicants.

25. This private plan change application, if successful, will have long lasting negative impacts on the rural character, amenity values, and quality of life of the Port Underwood area which cannot be mitigated.
26. The proposed Private Plan Change No.15 is therefore contrary to RPS Policies and Objectives 7.1.2 & 7.1.7 as well as MSRMP sections 11.4 & 11.5 and should be declined.
Inappropriateness of a large subdivision:
27. RPS  7.2.7 – Objective – Use and development of the coastal environment

The subdivision use and development of the coastal environment in a sustainable way.
RPS  7.2.8 – Policy – Coastal Environment
· Subdivision, use and development will be encouraged in areas where the natural character of the coastal environment has already been compromised. Inappropriate subdivision, use and development will be avoided. The cumulative adverse effects of subdivision, use or development will also be avoided, remedied or mitigated.
· Appropriate subdivision, use and development of the coastal environment enables the community to provide for its social, economic and cultural wellbeing.
· MSRMP Subdivision and Development  23.3 Objectives and Policies
· Objective 1 Provision for the subdivision of land in a manner which recognises and is appropriate to the natural form and environmental characteristics of the Plan area.
· Policy 1.2 Promote subdivision which reflects the natural and physical capability of the land by regulating the type and intensity of development by applying a variety of zones, based on this resource base.

· Policy 1.4 Ensure appropriate subdivision that avoids, remedies or mitigates adverse effects on the natural character of the coastal environment and wetlands, lakes, rivers and their margins.
· Policy 1.7 Ensure that rural character and amenities are protected and enhanced in parallel with providing for appropriate land use activities.
· Policy 1.9 Consider the effects of the subdivision on the sustainable management of land resources in so far as this contributes to the character of the Plan areas, and avoid or mitigate any adverse effects.
Explanatory notes:

· …Subdivision can have impacts on the natural character of certain areas. The Plan seeks to protect natural character and significant indigenous vegetation through avoiding, remedying and mitigating adverse effects of subdivision on these values. Subdivision can also impact on general amenities and character…. 
· The Act also requires Council to control land uses for the purpose of soil conservation [section 30(1)(c)(i)]…. Subdivision, where it is used to facilitate urban development, generally does not promote soil conservation at all. The covering of land with structures and impervious surfaces destroys the soil and its fertility, structure and drainage. It is not practical to attempt to protect all soil from urban use, nor is this consistent with soil conservation. But rather, the protection of the higher quality soils, being the more important part of the soil resource, from these effects, will achieve the overall conservation of soil….
Anticipated Environmental Results:
Implementation of the policies and methods relating to subdivision is expected to result in:

· A subdivision pattern which respects and allows for the retention and enhancement of environmental values, including the preservation of natural character;
· Site development which does not adversely affect the environment;

MSRMP Chapter 10 – Urban Environments:
· Objective 1  Maintenance and enhancement of the amenities and landscape character of residential environments.
· Policy 1.1 Protect the predominantly existing density and residential character of Urban Residential and Sounds Residential areas while avoiding, remedying and mitigating adverse effects within and beyond those areas.
· Policy 1.2 Enable new developments and activities within established Urban Residential and Sounds Residential areas provided their effects are not incompatible with the landscape character and local amenity qualities including: • Noise conditions; • Privacy; • Overall volumes of traffic movements; • Building bulk and density; and • Access to sunlight.
28. The creation of the envisaged subdivision could increase the number of dwellings in the whole of Port Underwood by up to 80%, let alone in Oyster Bay where the increase could be on the order of 300%. We must emphasise that this is beyond a mere increase in the number of dwellings in Oyster Bay. This private plan change would create a totally different character for not only Oyster Bay but for the whole of Port Underwood; a character change that virtually the entire community is opposed to and that the existing plan, quite rightly, highlights as being inappropriate for the area.
29. The land proposed to be re-zoned is potentially among the best in Port Underwood for productive land usage. We see no evidence that alternative land usage has been explored and once it has been subdivided it will never be able to be productive regardless of any potential soil based activities in the future. There may be limited potential in the current marketplace with conventional pastoral farming but this should not preclude the availability of other uses as markets and processes change. For example, might there be potential for a lavender farm, olive grove, or macadamia nuts. Who, at this time, can rule out what the next high demand product will be?
30. Soil conservation is an important element objective of the plan and the plan recognises that sub-division does not promote soil conservation “at all” whilst recognising that in an urban environment this may be acceptable.  Oyster Bay and the land in question is clearly not urban and, as with several other small rural operations throughout the Sounds, this land could be used for some form of modest farming, primary production and/or horticulture.
31. The plan also states that new developments and activities are acceptable provided their effects are not incompatible with landscape character and amenity qualities including noise conditions, privacy, overall volumes of traffic movements, building bulk and density.  Clearly this benchmark is not achievable for the applicants’ proposal.  As noted above, the density of housing in the rural zoned area would increase by some 300% and common sense tells us that this can only have significant and detrimental adverse effects upon noise, privacy, and traffic volumes that, on this scale, cannot be avoided or mitigated.
Effects on the Coastal Marine Environment

32. RPS  5.3.10 – Objective – Coastal Marine Habitat – The natural species diversity and integrity of marine habitats be maintained or enhanced.
Explanatory notes - Community concern over the depletion of fish stocks in the Sounds indicates that there is a need for urgent action on this matter. The combination of commercial and recreational fishing is a major cause of fish mortality…. Mass fishing techniques such as set netting, dredging and trawling have the potential to cause large scale damage to the marine ecosystem.

MSRMP  Chapter 9 – Coastal Marine  9.2.1 Objectives and Policies;
· Objective 1 The accommodation of appropriate activities in the coastal marine area whilst avoiding, remedying or mitigating the adverse effects of those activities.
· Policy 1.1 Avoid, remedy and mitigate the adverse effects of use and development of resources in the coastal marine area on any of the following: 
a) Conservation and ecological values;
b) Cultural and iwi values; 
c) Heritage and amenity values; 
d) Landscape, seascape and aesthetic values; 
e) Marine habitats and sustainability; 
f) Natural character of the coastal environment; 
g) Navigational safety; 
h) Other activities, including those on land; 
i) Public access to and along the coast;
j) Public health and safety;
k) Recreation values; and
l) Water quality.
· Policy 1.2 Adverse effects of subdivision, use or development in the coastal environment should as far as practicable be avoided. Where complete avoidance is not practicable, the adverse effects should be mitigated and provision made for remedying those effects to the extent practicable.

33. There is a very real concern in the Marlborough Sounds regarding the sustainability of marine stocks. Council recognises that fisheries resources are under increasing pressure across the Sounds and this is predominantly driven by ever increasing numbers of recreational fishers. It is not unreasonable to expect that a large increase in the number of dwellings in Oyster Bay will more than double the fishing effort in the Port Underwood vicinity. 
34. Research undertaken by CRAMAC5 (the commercial stakeholder group in the area responsible for management of commercial lobster fishing) shows that of all the areas within their catchment the Port Underwood coast is the most under pressure and the only one with decreasing catch-rates.  With no increase in commercial effort over the period of the research anecdotally the increasing level of recreational effort is having an impact on Crayfish stocks. Stocks assessments are indicating this as do casual observations of the increasing numbers of recreational fishers using this area. 
35. Over the summer period we already see set nets on more than every other point within Port Underwood.  Some of these are only set for the purposes of getting cray bait for recreational fishers and yet we all know that set nets are renowned for their indiscriminate catching.  Again, significant increases in residences within Port Underwood will only further increase the pressure on the fish stocks as well as the constant threat of set netting to marine birdlife and mammals.
36. To some these concerns may appear frivolous and somewhat nebulous but they are real.  You only need to look at the experiences in the inner Queen Charlotte Sound to see proof that recreational fishing can impact stock abundance to the point that there are few takeable fish left in the area. These issues must be of concern to Council.
37. Another obvious concern with regards to the Coastal Marine Environment is the impact of silt from earthworks and increased and ongoing run-off into the bay.  The smothering of the sea-bed through sedimentation is proven to destroy entire habitats and in Oyster Bay itself we need to ensure that the cockle and oyster beds are protected as well as other lesser known but equally important habitats. 
38. Policy 1.2 “Adverse effects of subdivision, use or development in the coastal environment should as far as practicable be avoided” is especially important here.  If this plan change is approved then the direct and indirect impacts on the coastal environment will be very difficult to manage.  The logical way to avoid these adverse effects is to decline the application. 

Effects of increased road traffic

39. MSRMP Chapter 18 – Land Transport 18.2.1 Objectives and Policies

Objective 1 Development and maintenance of the land transport infrastructure in a way that avoids, remedies or mitigates adverse effects on the Sounds environment, or that reduce the health and safety, and wellbeing of the community of the Sounds.

· Policy 1.1 Avoid, remedy, or mitigate adverse effects from the land transport infrastructure on the amenity values and natural and physical resources of the Sounds.
· Policy 1.4 Maintain amenity values by encouraging the use of national and arterial roads by high volumes of traffic and heavy vehicles; and discourage high volume and heavy traffic use of collector and distributor roads which serve rural areas, or pass through residential areas.

40. There can be no doubt that there would be a significant increase in the roading traffic created by the establishment of the number of dwellings as proposed in this plan change. Roading traffic that likely will not be accustomed to the conditions and type of roading that is in this area, creating a safety concern for all travelers. Vehicle noise and pollution will also increase accordingly, affecting the amenity value of the area.
41. The traffic reports submitted by the applicants, which include the applicants own traffic report, contain assumptions and conclusions that are not warranted.  This includes “analysis” of vehicles numbers which fails to address the self –evident marked increases that the subdivision will bring, and other matters noted by various objectors.

Introduction of pests

42. MSRMP Chapter 15 – Undesirable Plants and Animals

· 15.1 Introduction  Undesirable plants and animals invade and damage natural resources and their spread can result in adverse effects on other resources and people. Plant pests adversely affect both indigenous and production land ecosystems. Plant pests invade indigenous ecosystems often harming native habitats and altering whole landscapes.
· The uncontrolled spread of plant pests can seriously undermine the production base of land used for productive purposes. Animal pests likewise have an adverse effect by competing with livestock for pastoral habitat, contributing to soil erosion and destroying indigenous fauna and flora. While it is impractical to eradicate all undesirable plants and animals, their adverse effects can be mitigated through control measures and land management practices.
· 15.3 Objectives and Policies Objective 1 – The protection of land and water ecosystems from the adverse effects of plant and animal pests.

43. With a significant concentration of new dwellings comes an increase in the number of introduced plant and animal pests which are harmful to the local flora and fauna. The Marlborough Pest Management team has stated that close to 75% of pest weeds found in the wild have escaped from residential gardens. Port Underwood has not escaped this with Agapanthus and Christmas Lilly present along areas of roadside.

44. It is also recognized that earthmoving equipment such as would be used in the development of the sections and the dwellings carry and spread pest weeds and plants as they travel from one area to the next. We all know the effects that “pets”, those stray dogs and cats that are seldom under adequate control have on the local birds and animals.
Mitigation of effects  

45. Mitigations as outlined in the application do not address or necessarily reduce, much less eliminate, the detrimental effects of such a development on the existing community. Whilst various reports purport to mitigate, to some extent, detrimental effects of flooding, sewage, storm and waste water disposal, traffic and parking congestion and landscape they do not change the fact that if successful there will be at least a 300% increase on residential dwellings in Oyster Bay and possibly an 80% increase in the number of dwellings in the whole of Port Underwood. This change will have a significant impact on the existing community within Oyster Bay and further afield given the motives, as outlined previously, for people living in the area in the first instance.  

46. These impacts cannot be mitigated in a development of this nature and scale and the wellbeing of the existing community must be an important dimension for consideration in the decision making process.  

Benefit versus detrimental costs to Oyster Bay and Port Underwood

47. The proposed plan change does not provide any benefits for current landowners in Port Underwood aside from the applicants who are clearly proposing this for financial gain. The question of benefit to the local community was put to the applicants at the public meeting in January and neither they nor other residents at the meeting were able to identify a single one.

48. Any link of this development to economic activity and growth for services and retailers is tenuous. If this development were to proceed then any economic benefits would be marginal and insignificant to the District as a whole relative to the envisaged growth for the District. This is why there has been no attempt to quantify these supposed benefits; if they do exist they would be so insignificant and realised over such a protracted time frame that they would, in fact, be immeasurable.  And remember, these assumptions are also based upon a perceived demand for these sections yet there are several unsold blocks within Port Underwood that have been on the market for some time. 
49. And whilst there may (or may not) be perceived benefits for the entire region all the impacts fall on the local community.  The economics assessment when discussing costs carefully avoids environmental and social costs.  This lack of acknowledgement is a disservice to the writer of the report and is an interesting omission given the social and economic wellbeing of individuals that purchase sections is considered to be a benefit. The report should have addressed the flip side of that particular coin.
50. In reality the economic growth arguments advanced in the application should be ignored.  They are unsubstantiated, unquantifiable and demonstrably biassed.
51. On the general issues of demand council must consider, before contemplating this development, how much development could occur as of right and what would be the cumulative affects of that under current plan guidelines? 
Validity of s32 report and the need for independent assessment.

52. To date we note the lack by the Council of a detailed analysis of the environmental effects of this proposal as well as a detailed assessment of the applicant’s s32 report. We assume these matters will be addressed before Council makes a decision on this application.

53. The section 32 report should be the vital piece of the applicants’ case. Much of the content of the s32 report and assessments from the applicants which supports the private plan change application is referred to elsewhere in this submission.

54. Of course, as private plan changes are requested by private individuals, there is always an element of self-interest in formulation and argument. It is expected that reports and surveys commissioned and made public will evidently support an application. This application is no exception. There seems, however, in this instance to be an unacceptable level of assertion and self-fulfilling reasoning. There are, frankly, some dubious claims and conclusions, and some clear errors. These have been pointed out by various submitters as well as alluded to in this submission

55. The errors and the favourable conclusions drawn within these reports highlight the need for independent assessments and reports to be undertaken. The significance of this proposed plan change and any subsequent development and the precedent this sets within the area, and Marlborough, demand that such rigor is applied to the process. The Council owes it to the community to ensure that such independent assessments are obtained.

56. On the question of the appropriate approach that Council should take to this application under the RMA, there are some fundamental submissions the Association would make.

57. Section 5, sustainable management, is the sole and ultimate test under the RMA, including for a plan change. For convenience we have quoted Section 5 below:

· “The purpose of this Act is to promote the sustainable management of natural and physical resources.

· In this Act, ‘sustainable management’ means managing the use, development, and protection of natural and physical resources in a way, or at a rate, which enables people and communities to provide for their social, economic, and cultural wellbeing and for their health and safety while-

· Sustaining the potential of natural and physical resources (excluding minerals) to meet the reasonably foreseeable needs of future generations; and
· Safeguarding the life-supporting capacity of air, water, soil, and ecosystems; and
· Avoiding, remedying, or mitigating any adverse effects of activities on the environment.

58. Council will need to make an overall assessment taking into account all considerations for the purposes of section 5.  

59. In North Shore City Council v Auckland Regional Council (1997) NZRMA 59 the issue was whether a district plan should be changed to allow urban development in an area zoned rural and adjacent to a tidal estuary having high natural values.  The Court considered that all parts of s5(2) required consideration in a way which:

“…involved an overall broad judgement of whether a proposal would promote the sustainable management of natural and physical resources.  That recognises that the Act has a single purpose.  Such a judgment allows for comparison of conflicting considerations and the scale and degree of them, and their relative significance or proportion in the final outcome.”

60. The case of Sutherland v Tasman DC W38/95(PT) is an example of the application of section 5, involving an application for a noncomplying activity to subdivide a 40.64 ha property into 8 allotments.  The site had moderate to high fertility soils.  The land was capable of being economically used and there was a possibility of a moderate profit.  The Court stated at page 22:

“In our opinion the provisions of Section 5 of the Act are not served by allowing this appeal.  The clear warning that is indicated from applications like this…is that the subdivision of rural land without adequate justification down to small lot sizes is not a sustainable use of the resource.  What is sustainable, as Mr Heal submitted, is leaving the land as it is, so there is the future option of its amalgamation into larger titles or some other productive use.”

61. So it is not just a simple matter of saying that if adverse effects are within appropriate levels, then the most permissive controls in respect of residential opportunities will better achieve the purpose of the Act – as the Section 32 report asserts in paragraph 2.6.

62. Further, the section 32 report notes that it is not necessary (under section 32) to consider whatever the type of activity proposed would be better undertaken on alternative sites.  That may, technically, be correct.  But what is really relevant is this – the Council can still look at the effects on other properties, or on a District as a whole.

63. In Brown v Dunedin City Council (2003) NZRMA 420, the High Court stated at paragraph 17:

“It should not be implied from the foregoing that the Court is constrained in its ability to assess the effects of a proposed plan change on other properties, or on the District as a whole, in terms of the Act.  Such an assessment involves consideration of effects radiating from the existing or proposed zoning (or something in between) on the subject site.  This is, of course, well removed from the comparison of alternative sites”.

64. The Section 32 report states at page 46:

“It is not a matter of the applicant having to justify why the change should take place.  Rather it is a matter of the applicant satisfying the Council that there is no good reason why the change should not proceed.  The basis of this lies in Section 32 of the Act in that there can be no presumption that the current zoning better achieves the purpose of the Act than that proposed.”

65. That statement is partially correct – there is no presumption for one zone over another.  However, the above extract suggests that there is in fact a presumption in favour of the Plan change application being successful. That is not the case.  It is not simply a matter of the Applicant having to satisfy the Council that there is no good reason why the change should not proceed.

66. The section 32 Report states at page 20 that there is no onus on the applicant to demonstrate demand for allotment of the type that the zoning sought would enable to be created. 

67. However, the Court in White v Waitaki DC C066/06 considered (in the context of a resource consent application) that while it is not incumbent upon an Applicant to prove demand for a particular activity, where the Court has to consider the sustainable development of limited resources such as coastal land it is likely to take demand (or lack of it) into account in weighting up matters in its overall discretion.

Precedence of this proposal.  

68. This proposed Plan Change is significant not only in the context of Port Underwood but also for the Marlborough Sounds as a whole. As a private plan change and as an effort to create a large subdivision in a low density area it is strongly precedent setting and, as such, very difficult to accurately gauge the true extent of the cumulative effects.  
69. The applicants say that all proposals have to be assessed on their merits.  However, there are many “Oyster Bays” within the Sounds as a whole.  Think about the number of formerly farmed or subsistence farmed coastal catchments adjacent to a road within half an hour’s drive of Picton, Waikawa, or Havelock but leading to an Outer Sounds area, with a currently low level of development.   
70. The parallels are strong enough that this application, if approved, would make all such areas de facto residential zones, and thereby render the MSRMP virtually worthless as a framework for sustainable management. Therefore all due caution must be displayed in making any decision regarding it.

71. The decision whether to proceed or not in this instance should be directed and governed by a higher level plan. Our District must grow in a considered, structured and planned manner. At this stage our governing plans say that this nature of development in this area is inappropriate. No compelling reasons have been presented to suggest we should deviate from the current plan. 
72. Given that the Regional Policy Statement is currently under review and with the high amount of public debate on the future of the Sounds, zoning changes and subdivisions, at the very least the proposed plan change should be declined until new District plans are proposed to and accepted by the community.
73. It is acknowledged by Council this proposed plan change is unprecedented and will have a significant impact on the future change, utilisation and resource management of the Port Underwood area. We cannot urge Council strongly enough to proceed with extreme caution. The ultimate aim, and indeed responsibility of us all, must be to protect New Zealand’s character, natural resources and landscape for this and future generations. Port Underwood certainly deserves this protection.

74. These are major issues for the District and decisions concerning such will shape and influence how our District develops over the next generation.

75. Conditions:

76. There is a matter of process that causes significant concern that needs to be addressed. This Plan Change application, if approved, will be followed by a sub-division. The nature and extent of the sub-division is not known for certain. If the plan change were to be approved then the developers have considerably more flexibility over what and how the development occurs with the opportunity for input from the existing community extremely diminished. 

77. Without prejudice to the total opposition of the Association to the proposed plan change, we wish to make an important submission on conditions of any approved plan change, if the Committee recommends such a change.  The Plan Change and the sub-division plans must be developed and approved as one with conditions locked in at the time.  At the minimum, the Committee must have the opportunity to approve a Structure Plan for the subdivision with a final maximum number of permitted Lots.  The Structure Plan should be appended as part of the new zoning provisions sought by the applicants in the District Plan.  Thereby the Association and other parties to this hearing should, through future arrangements, be given the ability to participate in the setting of any conditions. This is one way of providing the existing community with a small measure of involvement in the future of their community.  We would also like to see all infrastructure work completed before sections are sold and work on dwellings commenced. 

Summary:
78. The application, if successful, will have negative impacts on the natural character and amenity values of Oyster Bay and Port Underwood.  The establishment of a large urban type subdivision in a low housing density area such as Port Underwood is totally inappropriate. These effects cannot be mitigated.  Nor can many of the other negative environmental effects as summarised in our submission;
79. Increased pressure on the marine ecosystem created by the influx of people from this development would be disastrous.
80. The effects of the increased traffic associated with this proposal would be far greater than minor and we see no method of mitigating those effects.

81.  A large subdivision of this type is a significant vector for introducing undesirable plant and animal pests into the area.
82. This application to rezone would undoubtedly result in large scale residential development in Port Underwood.  This outcome cannot be seen to be consistent with sustainable management or the objectives and policies of the MSRMP. Port Underwood is, and always has been, an area cherished by occupants and users alike for its rustic and low population natural character.  With the significant development that has, and continues, to occur in other areas of the Marlborough Sounds, the need to protect the natural beauty and character of Port Underwood must be seen as a priority for anybody that has a role in the governance and management of the area.
83. Despite the applicant’s claims regarding the need and benefits of this sub-division this application must be considered for what it is; a proposal to generate financial benefits for the applicants. The existing community believes that this will be to the community’s detriment and expense in amenity values, landscape values and, ultimately, to the environment and resources of the whole of Port Underwood and not just Oyster Bay. These are the very things our District’s guiding documents set out to protect. There are no benefits associated with the proposed plan change to the existing community and commercial users of Port Underwood.

84. The majority of the existing community are here (in Port Underwood) because of the rural amenities offered in Port Underwood and the lack of residential development. They believe, reasonably, that the MSRMP and consequently the Marlborough District Council will protect these amenities and values. The impact of bringing in this increase of residences, traffic, people, boats, activity and noise to the current environment cannot be mitigated. The only mitigation in such a situation is to not allow it to occur in the first instance. 
85. There is an apparent need for peer review, an independent report or Council led guidelines of reports tendered in support of this proposal as some conclusions seem questionable.  A proposed plan change that has effects of this significance is precedent setting for all of Marlborough and as such requires a very cautious, well researched and well thought out process that will ensure that the decision is robust and expected and accepted outcomes are attained. 
86. We would like to remind the present Committee that of the initial submissions, 32 submissions opposed the Plan Change in its entirety, while 5 sought a change to the proposal. No submissions supported it. Of the further submissions 15 supported the declining of the application and again none of the further submissions supported the application.
87. The proposal, in its current form and at the present time goes against the principle and intent of the Regional Policy Statement and the Marlborough Sounds Resource Management Plan and must be declined.
88. Therefore, the relief sought by the Association is to reject Private Plan Change No. 15 in its entirety.
ANNEX A

Port Underwood Association General Meeting

To discuss Private Plan Change Notification – Oyster Bay, Port Underwood.

4:00pm Saturday, January 6th  2007

Taylors Residence, 1466 Oyster Bay

The Association has received from Marlborough District Council notification of the above Private Plan Change request.  Households and land owners in the Port Underwood should all have received this notification.

Summary of proposal:

The proposed change is to rezone approximately 26 hectares of land in Oyster Bay, Port Underwood form Rural 1 Zone to Sounds Residential Zone.  If the application for  rezoning is approved then subsequent sub-division can occur with a minimum section size being 4000m2 without sewage reticulation or 2000 m2 with sewage reticulation (and subject to normal within Plan sub-division processes).

Full details of the proposed Plan Change can be viewed at council offices/service centre in Marlborough or at the Kaikoura, Nelson, Wellington and Christchurch Public Libraries.

The closing date for submissions is 4pm Friday, 19th January 2007.

Role of the Port Underwood Association:

Such a plan change has significant implications for the Port Underwood area across a number of dimensions.  There will be many different views, opinions, issues and concerns regarding the proposal across our membership.  

It is the role of the committee to represent the views of the majority of our membership.  The committee does not feel, with regard to this particular proposal, that we can accurately do so at this point in time.  We therefore invite members to attend a meeting to discuss the proposal.  Objectives of the meeting are to:

· Share information regarding the proposal

· Identify and discuss perceived pro’s and con’s of the proposal

· Determine whether, or not, the Association should be making submissions on behalf of our general membership and,

· If so, what elements should the submission address?

Role of members:

We encourage members to discuss and have their say regarding this proposal.  You can participate in a number of ways:

· Attending the meeting

· Ring and discuss your views with a committee member

· Send your views and questions to our email address (portnewsletter@hotmail.com) or mail to PUA, P O Box 59, Blenheim

· Make your own submission on the proposed plan change to the Marlborough District Council. It is important that individuals make submissions as, in the past, Council have shown that they are swayed by the number of submissions for and against various proposals.
We look forward to seeing as many of you as possible at the meeting.

� Notwithstanding the applicants themselves attending the meeting abstained from the vote
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